Recent controversies have called attention to the potential significance of negative executive authority-the authority to limit or undo what Congress has done through nonenforcement or waiver. This symposium essay reflects in several ways on constitutional and rule-of-law debates that have emerged regarding such authority. First, it defends the relevance of constitutional principles to baseline understandings of nonenforcement authority. Second, it identifies a deep tension in the rule of law's implications for discretionary enforcement. Third, it defends statutorily conferred law-cancellation authority against constitutional challenges and rule-of-law objections. Finally, it proposes presumptive limits on authority to condition statutory waivers.
INTRODUCTION
Recent controversies have called attention to the potential significance of negative executive authority-authority, in effect, to limit 6 executive agencies have claimed authority to grant relief from statutory requirements to broad subsets of regulated parties, even without a specific statutory warrant for doing so. In addition, although Congress has now stripped it of this authority, the Department of Education employed conditional waivers under the NCLBA to impose alternative requirements on state education departments, effectively leveraging aspirational requirements in the statute to obtain quite different policy results through executive action. 7 All these actions have sparked controversy, and while the debates have properly centered on questions of statutory authority, critics and proponents have also advanced constitutional and rule-of-law arguments (e.g., Bernstein 2015; Cox & Rodriguez 2015; Cruz 2015; Hamburger 2014; Kalhan 2015; Shane 2014) .
In keeping with the theme of this conference, and building on prior work addressing the proper scope of enforcement discretion in its own right (Price 2014) , this symposium essay reflects on the implications of these constitutional and rule-of-law debates for ultimate questions of authority regarding these controversial policies. These debates, I suggest, expose an absence of clear baseline principles to govern negative exercises of executive authority. To the extent governing statutes fail to answer these questions directly, how far may executive officials go in declining enforcement of disfavored laws, waiving statutory requirements, and conditioning waivers on alternate conditions? Important questions regarding such baseline authority are unresolved, in part because past executive policies have not fully tested their limits and in part because doctrines of standing and reviewability have limited judicial involvement on these questions. Accordingly, participants in debates over these questions have invoked constitutional and rule-of-law principles to fill in the gaps left by governing statutes. I offer here several related reflections on the relevance or irrelevance of such principles in answering pertinent questions of baseline authority.
First, with respect to nonenforcement initiatives such as the immigration deferred action programs and current federal marijuana policy, I suggest that constitutional separation-of-powers principles constitute an inevitable and appropriate foundation for baseline statutory understandings. I thus defend against recent criticism the U.S. Justice Department Office of Legal Counsel's reliance on separation-of-powers principles in framing its analysis of proposed immigration nonenforcement policies. While some have argued that the inquiry is entirely statutory in nature (e.g., Cox & Rodriguez 2015) , I argue that in immigration and criminal law, as no doubt in many other areas, the pertinent statutory inquiry is ultimately indeterminate without reference to some constitutionally informed default conception of executive nonenforcement power.
At the same time, as a second observation, I suggest that rule-of-law arguments constitute a less helpful point of reference. While both sides of debates over immigration in particular have invoked rule-of-law principles, the debate exposes a pervasive conflict in executive enforcement practice between two plausible conceptions of what the "rule of law" requires. The "rule of law" is itself a slippery concept, subject to multiple possible meanings and often invoked to elevate the rhetorical level of debate without necessarily contributing to its resolution. In discretionary enforcement contexts, however, it might imply at least two contradictory principles-a principle of nonarbitrariness and a principle of executive subordination to statutory policy. In many areas of administrative law, these principles are aligned: in principle, less arbitrary implementation of regulatory objectives may be more consistent with statutory policies. But with respect to enforcement, as the immigration and marijuana examples illustrate, they break apart: more transparent and definite enforcement policies may be less arbitrary, but by more clearly signaling the limits of enforcement, such policies may yield an on-the-ground law in sharper conflict with statutory requirements. Contrary to what some have claimed, rule-of-law arguments based on transparency and clarity are thus answerable in rule-of-law terms and cannot by themselves provide adequate justification for particular policies.
These same arguments, however, push in sharply different directions with respect to statutes that expressly confer executive authority to cancel legal requirements or grant other forms of relief. Although some have recently questioned their validity (e.g., Hamburger 2014) , and while baseline separation-ofpowers principles may well support a presumption against such authority when statutes are unclear (Barron & Rakoff 2013; Deacon 2016; Price 2014) , constitutional principles provide no compelling reason to disable Congress from conferring such authority on executive officials. I thus offer here a brief defense of such laws' constitutionality. I further suggest that such administrative arrangements carry considerable rule-of-law advantages over regimes organized instead around implicit agency enforcement discretion, at least if the rule-oflaw question is understood in terms of the two conflicting principles I have proposed. In effect, when executive forbearance has an identifiable statutory basis, the conflict between rule-of-law values of statutory supremacy and nonarbitrariness disappears: Executive action presents no question of authority, and general and consistent application of cancelation authority may again ensure nonarbitrary implementation of statutory objectives. I thus challenge arguments (e.g., Epstein 2011) that waiver authority is inherently troubling from a rule-of-law perspective.
Finally, I also consider briefly here the question of conditional waiver authority. Although recent legislative revision of the NCLB waiver authority gives reason to hope that Congress in the future will provide statutory guidance on this question, statutes that fail to do so (as the original NCLB Act did) will present yet another question of baseline statutory standards. I suggest here tentatively that pertinent constitutional and rule-of-law considerations generally support confining agencies to waiver conditions that comport with identifiable statutory policies and requirements at a relatively low level of generality.
The remainder of this essay proceeds as follows. Part 2 begins by describing recent nonenforcement initiatives, with a focus on marijuana and immigration, and then proceeds to address constitutional and rule-of-law debates over these policies. Part 3 turns to questions presented by express conferral of law-cancellation power. After describing several such statutes and addressing their apparent recent increase in prominence, Part 3 offers a brief rebuttal of constitutional objections, followed by consideration of the rule-of-law question and a brief argument in favor of a confined baseline understanding of waiver-conditioning power. The essay ends with a conclusion summarizing key arguments.
RISE OF NONENFORCEMENT

Recent Policies
Somewhat surprisingly, given nonenforcement's past political association with deregulatory Republican administrations (Price 2015) , assertive use of nonenforcement policies has emerged as a particular area of controversy during the Obama Administration. Controversy has centered on three main examples. First, based on putative organic authority to provide "transition relief' from enforcement of new statutory provisions, the administration made repeated delays implementing key ACA provisions. 8 Second, in a series of policy memoranda (now partially codified by an appropriations rider 9 ), the Justice Department announced increasingly expansive nonenforcement policies with respect to federal marijuana crimes committed in states where marijuana possession and distribution is legal as a matter of state law. 10 Third, and most controversially of all, two immigration nonenforcement initiatives have aimed to shield substantial fractions of the nation's population of undocumented immigrants from effective risk of removal. The two programs, named "Deferred Action for Childhood Arrivals" ("DACA") and "Deferred Action for Parents of Americans" ("DAPA"), invite large categories of immigrants to apply for a form of immigration relief known as "deferred action."
11 Though formally nothing more than a revocable promise of nonenforcement, grants of deferred action under the programs will extend for renewable periods of three years, and under applicable regulations deferred action may carry other substantive benefits, including eligibility for work authorization despite a general statutory prohibition on employment of undocumented immigrants.' 2 DACA may cover over one million immigrants who arrived in , et al. (November 20, 2014) ; see generally Cox & Rodriguez (2015, pp. 138 140) . All three sets of policies, and particularly the marijuana and immigration initiatives, arose in areas where practical challenges and resource constraints made extensive under-enforcement of the restrictions in question practically inevitable. With respect to the ACA, the administration justified initial employer-mandate delays based in part on failure to complete reporting regulations that would have provided necessary information for enforcement.
14 As to marijuana, enforcement of federal marijuana crimes has historically been a very low priority relative to other federal offenses; even before the new policies, federal prosecutors effectively left at least low-level marijuana violations to state authorities (Mikos 2009 (Mikos , pp. 1464 (Mikos -1465 Mikos 2012 Mikos , pp. 1002 Mikos -1006 . And with respect to immigration, the government estimates that even with recently expanded enforcement resources, it could realistically remove only 400,000 immigrants a year out of an overall population of roughly eleven million undocumented immigrants.
15 Nevertheless, the policies' scale and definitiveness have raised questions about whether organic agency enforcement discretion provides adequate legal authority for them-a question the Supreme Court is now poised to address with respect to the immigration programs.6 I have elsewhere addressed these questions directly. In prior work (Price 2014) , I have argued that background constitutional and normative considerations support a presumption against understanding an agency's default nonenforcement authority to entail power to excuse statutory violations ahead of time for broad categories of violations. The Constitution, I argued, imposes "[a] n alien who has been granted deferred action" to apply for work authorization "if the alien establishes an economic necessity for employment"); 8 U.S.C. § 1324a(a) (2012) (generally restrict ing employment of undocumented immigrants). Immigration Opinion at 1) 14 See I.R.S. Notice 2013 45 (justifying relief form employer penalties in part because absence of information reporting was "expected to make it impractical to determine which employers owe" penalties). For critical assessment of the ACA delays, see Bagley (2014a Bagley ( , 2016 some default enforcement obligation by requiring the President to "take Care that the Laws be faithfully executed" (U.S. Const. art. II, § 3), even if the precise content of that obligation is often difficult to specify and the duty is subject to incomplete judicial enforcement. From these premises, writing in 2014, I suggested that the ACA delays were unlawful; that the marijuana policies in place at that time were dubious but defensible, given their heavily caveated and noncommittal character; and that the more definitive assurances of nonenforcement provided by DACA, coupled with the associated affirmative benefits such as work authorization, required more specific statutory authority than Congress's apparent acquiescence to several past programs could provide.
OLC Immigration Opinion at 30 (OLC
More recently, OLC's opinion approving DAPA (but not a still more expansive proposed program) recognized that the program's breadth and prospective character raised "particular concerns" that necessitated a "particularly careful examination" of its validity as an exercise of enforcement discretion.
1 7 The Office nevertheless deemed DAPA consistent with congressional intent based in part on Congress's past ratification of putatively analogous executive actions. 18
Others have offered a range of differing views about the immigration programs in particular and the permissibility of categorical nonenforcement in general.' 9 Without fully revisiting these debates on the merits, I address here two arguments that have gained prominent adherents: first, that contrary to my own approach and OLC's, constitutional principles are irrelevant to the analysis; and second, that rule-of-law values favor more categorical and definitive exercises of nonenforcement, making the immigration programs a potential model of good governance in other areas. In my view, separation-of-powers principles form an essential backdrop to any assessment of the pertinent statutory authority (whether or not my account of the constitutional principles is correct), and the rule-of-law argument for the policies is at best incomplete because it collides with countervailing considerations that also hold deep resonance with rule-of-law values.
Relevance of Constitutional Baselines
The degree to which questions of authority surrounding current nonenforcement initiatives, particularly DAPA and DACA, are properly constitutional rather than statutory in character has sparked considerable debate. OLC 17 OLC Immigration Opinion at 22, 24.
18 Id. at 31.
19 See, e.g., Andrias (2013) ; Delahunty & Yoo (2013) ; Gilbert (2013) ; Cox & Rodriguez (2015) ; Kalhan (2015) ; Margulies (2014 Margulies ( , 2015 ; Markano (2015) ; Osofsky (2015) .
framed the question in constitutional terms. Although it ultimately approved DAPA (but not a second proposed program), the Office recognized that a constitutional obligation of faithful execution imposes outer bounds on executive nonenforcement authority. 20 The states challenging DAPA in current litigation, moreover, have argued throughout that the program violates a constitutional duty of faithful execution; and in granting the government's petition for certiorari in the case the Supreme Court specifically added the question, "Whether the Guidance violates the Take Care Clause of the Constitution, Art. II, §3. "21 Nevertheless, many commentators, including prominent defenders of DAPA, have argued that constitutional principles are irrelevant to the analysis. One leading scholarly analysis, for example, faults OLC for "elevat [ing] an ordinary argument about agency compliance with statutory obligations into a constitutional argument about the President's Article II obligations" (Cox & Rodriguez 2015, p. 146) . Another recent analysis has invoked the Supreme Court's holding in Dalton v. Specter that "claims that an official exceeded his statutory authority" are distinct from "claims that he acted in violation of the Constitution."
22 According to this commentator, the DAPA litigation likewise involves only questions of statutory authority and "[n]either the Take Care Clause nor any other constitutional provision tells us anything about what the content of those limits might be" (Kinkopf 2016 ; see also, e.g., Lederman 2016) . Such arguments miss the mark because they overlook the need here, as in many other areas of administrative law, for constitutionally informed baselines. While it is true that the analysis of DAPA and DACA and related nonenforcement initiatives is not entirely constitutional, it is not entirely statutory either. Background separation-of-powers principles necessarily shape the statutory inquiry, often in outcome-determinative ways. In other words, as both my own analysis and OLC's recognized, some default understanding of faithful execution and executive power will generally be necessary to evaluate any given exercise of nonenforcement authority.
To be sure, statutes may sometimes specify enforcement priorities or author- immigration and marijuana examples illustrate, statutes simply establish prohibitions while also granting official enforcement authority (and sometimes some degree of implicit or explicit interpretive authority). Faced with such statutory silence, how far may executive officials go in disregarding laws they dislike on policy grounds? Assuming they cannot plausibly interpret the statute not to apply to particular conduct, may they nonetheless halt enforcement altogether? May they promise, or even guarantee, nonenforcement ahead of time? Separation of powers largely creates these dilemmas, as it creates the possibility of significant gaps opening up between the preferences of the Congress that enacted a given statute and those of executive officials ultimately charged with enforcing them. By the same token, separation-of-powers principles are relevant to resolving them. Consider, for example, the current marijuana policies. How might we analyze their permissibility? Whatever its foundations, criminal prosecutorial discretion is undoubtedly an entrenched practice today. Given the breadth and severity of existing federal criminal laws, prosecutors could not pursue every provable violation even if they wished to do so. Moreover, even in cases they do pursue they may choose to enter plea bargains sacrificing some possible charges so as to induce the defendant to forgo trial, thereby freeing up government resources for prosecution of other cases. Congress, accordingly, legislates against a robust background assumption of discretion. Yet by the same token, in adopting criminal prohibitions in the first place, Congress presumably means to restrict the conduct in question; criminal statutes, after all, typically use the mandatory term "shall" to direct punishment of the conduct in question. Unlike in administrative contexts, moreover, prosecutors hold no interpretive authority to resolve ambiguities in statutes (and in any event marijuana prohibitions are sufficiently clear that no such ambiguity plausibly exists). Accordingly, although in this case an appropriations rider now limits federal enforcement with respect to medical (but not recreational) marijuana, 24 the governing substantive statutes generally do not specifically address how far enforcement officials may go in declining enforcement of criminal laws. Could executive officials halt enforcement altogether with respect to some or all categories of cases, or must they maintain some level of deterrence with respect to the prohibited conduct? Could a President announce blanket nationwide narcotics nonenforcement for the duration of his presidency?
The choice between background constitutional understandings of executive power and responsibility necessarily informs the answers to these questions. On some accounts, the Constitution, by virtue of some combination of the Pardon Clause, Vesting Clause, and Take Care Clause, gives the executive branch an absolute constitutional prerogative to decline enforcement of criminal laws (e.g., Amar 2012, p. 429) . From that point of view, one might argue that any nonenforcement policy, no matter how broad or sweeping, is valid-and indeed would be valid even if Congress specifically mandated enforcement or restricted the scope of nonenforcement discretion. From another point of view, one might argue that Congress holds ultimate authority to expand or contract the scope of enforcement discretion, but the practical inevitability of discretion in criminal law gives the executive branch such plenary discretion as a matter of presumed statutory authority (cf. Stith 2008, p. 1423). As a third possibility, one might argue (as I have) that some obligation of faithful execution operates in the background of any given statutory regime, making some policies presumptively permissible and others presumptively impermissible (Price 2014) . Or, finally, one might assert that faithful execution requires the President to make the best possible effort to bring about compliance in all cases, exercising pardon authority to excuse violations if he or she wishes to do so (cf. Barnett 2015; Blackman 2015, pp. 230-232; Lain 2013) . The choice between these frames-these competing default conceptions of executive authority-will often be outcome-determinative with respect to whether a given policy is viewed as lawful or unlawful. With respect to the marijuana policies, the first two theories render them clearly permissible, the third renders them dubious but defensible (Price 2014) , while the fourth suggests they exceed executive authority.
Much the same difficulty attends the immigration policies now before the Supreme Court. Although immigration statutes today includes isolated references to deferred action and generally contemplates adoption of "enforcement policies and priorities,, 25 26 OLC acknowledged that the overall "practice of granting deferred action 'developed without express statutory authorization,"' and it characterized the program it approved as "an exercise of enforce ment discretion rooted in DHS's authority to enforce the immigration laws and the President's duty to take care that the laws are faithfully executed." (OLC Immigration Opinion at 13, 20 (quoting Constitution imposed no background enforcement obligation at all, then executive officials could presumably halt enforcement altogether, and announce their plans in however definitive a form they liked. Similarly, if executive officials' only obligation is to spend their full enforcement budget on some enforcement-related activity, then presumably they could grant deferred action as broadly as they wished, so long as they continue to remove roughly 400,000 immigrants a year (cf. Legomsky 2015, p. 6) . Alternatively, one prominent defense of the initiatives asserts that presidential authority for the programs has arisen dynamically through interactions between Congress and the President over decades, interactions establishing that in immigration "a perfect world is not a world of perfect enforcement" (Cox & Rodriguez 2015, p. 203 ; see also Cox & Rodriguez 2009) . Even this view, however, seems to presume that absent such dynamic interaction, some tighter baseline enforcement obligation might obtain.
27
In an approach closer to my own, OLC viewed the "breadth of [the] programs," in combination with deferred action's unusually overt and definitive character and the additional benefits that result from it, as requiring more specific assurance of consistency with statutory policies.
28 OLC purported to identify such assurance in past congressional ratification or acquiescence with respect to putatively analogous programs. 29 Some others, again, have argued that faithful execution is an obligation to proceed with subjective good faith (e.g., Barnett 2015; Blackman 2015, pp. 230-232) . On that view, DACA and DAPA are invalid because the President previously indicated that the executive branch lacked authority to take such dramatic steps without legislative reform. Once again, the choice between these default positions is crucial in framing the statutory analysis and rendering it manageable. Insofar as the statute specifies no default rule of its own, constitutional considerations necessarily inform the Reno v. Am. Arab Anti Discrimination Comm., 525 U.S. 471, 484 (1999) (internal quotation marks omitted)).) Two leading defenders of DAPA and DACA observe that these programs "were for mulated pursuant to the President's determination as to how to go about enforcing the [immigra tion code] as a whole, not as the result of an express statutory delegation to defer the removal of certain categories of noncitizens or as part of the implementation of a larger program" (Cox & Rodriguez 2015, pp. 124 125) .
27 Arguing that "the way the Executive exercises its enforcement discretion over time powerfully shapes the meaning and significance of the law," these authors distinguish immigration enforcement from areas such as tax where they argue "the system's goal is maximal compliance with the law" (Cox & Rodriguez 2015, pp. 126, 213) .
28 OLC Immigration Opinion at 20 23.
29 Id. at 23.
choice of default and the assessment of whether particular statutory authorities or the gloss placed on them by past practice have shifted those baselines. Rather than looking directly to the Constitution, of course, one might attempt to answer such questions by looking instead to the Administrative Procedure Act and other applicable background legal principles. But with respect to the APA at least, the Supreme Court has in fact interpreted the statute in light of a putative background "tradition" of prosecutorial discretion-and invoked the Take Care Clause as one basis for doing so. 30 Under the APA, all "final agency action" is generally subject to judicial review, and the statute expressly defines "agency action" to include "failure to act."
' 31 Accordingly, insofar as nonenforcement constitutes "failure to act," the Court might plausibly have read the APA to permit judicial review of any choice not to enforce a given statutory or regulatory prohibition (either in a given case or as a matter of policy). On that view, courts would review and "set aside" such decisions, as with other agency actions, if they were "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law, ' "32 a standard the Court has generally interpreted to require reasoned decision-making based on consideration of all pertinent factors. 33 The Court, indeed, has generally interpreted the APA to support a robust presumption in favor of judicial review. 34 Yet the Court in Heckler v. Chaney held instead that enforcement decisions presumptively fall within an APA exception to review for matters "committed to agency discretion by law."
35
As noted, the Heckler Court based its holding on a putative "tradition" of "absolute" enforcement discretion, a tradition it characterized as "attributable in no small part to the general unsuitability for judicial review of agency decisions to refuse enforcement." 36 It then traced this "unsuitability" for review to several factors, including the complexity of assessing agency choices about where to focus effort and resources, the potential absence of any discrete agency decision to review, the putative absence of any coercive effect on individual liberties, and an analogy to "the decision of a prosecutor in the Executive Branch not to indict-a decision which has long been regarded as the special province of the Executive Branch, inasmuch as it is the Executive who is charged by the Constitution to 'take Care that the Laws be faithfully executed.'
37
Given its weak fit with the statutory text and conflict with the general presumption of review, Heckler is difficult to explain without reference to constitutionally informed background assumptions about proper executive and judicial roles. Indeed, the Court's analysis is suffused with such assumptions: on the one hand, according to the Court, the multifaceted challenge of setting priorities and weighing opportunity costs is one that "[t] he agency is far better equipped than the courts to perform," while on the other hand enforcement decisions implicate a "special province of the Executive Branch."
38 By the same token, however, the presumption of reviewability itself is hardly textually compelled (e.g., Bagley 2014b); it too reflects constitutional values (e.g., Manning 2010; Jaffe 1965). As Gillian Metzger (2010) has argued, many basic administrative law decisions, and in particular decisions regarding the scope and character of judicial review, amount in effect to a form of "constitutional common law"-an effort to establish baseline principles that give effect to background constitutional values, even when doing so requires contorting the language and intent of the APA and other applicable statutes. In general, this approach has led to expansive review: the Court has sought to assuage doubts about the legitimacy and constitutionality of administrative governance in part by presuming reviewability and interpreting the "arbitrary and capricious" standard broadly to require reasoned decision-making by agencies. But from that point of view, Heckler amounts to constitutional common law cutting the other way: If Court's general presumption of reviewability seeks to legitimate effectively legislative and adjudicatory actions by executive agencies by exposing those actions to judicial arbitrariness review, Heckler reflects an impulse to insulate a quintessentially executive form of decision-the choice not to enforce a particular law in a particular case-from the same intrusive judicial oversight.
9
Heckler might of course be read to answer the question of substantive authority raised by the immigration and marijuana policies. Characterizing 38 Id.
39 For further elaboration of this point, see Price (2016 All these decisions reinforce the potential relevance of background constitutional principles in establishing baselines against which any given enforcement policy's permissibility might be assessed. As a matter of both first principles and case law, background understandings of the Take Care Clause and separation of powers should properly inform default understandings of the scope of executive enforcement obligation, whether or not those obligations are fully judicially enforceable. Interpretation of the Take Care Clause is thus relevant to enforcement questions in much the same way that the Supremacy Clause is relevant to determining the preemptive effect of federal statutes. As the Supreme Court has emphasized, whether federal law preempts state law is ultimately a question of congressional intent: Congress may specify whether a given federal law does or does not preempt specified categories of state law. 50 Yet in decisions going back to McCulloch v. Maryland, 5 1 the Supreme Court has articulated default principles, rooted in its understanding of the Supremacy Clause, that determine a given statute's preemptive force absent congressional specification to the contrary. 52 By the same token, some constitutional understanding of faithful execution may properly set the baseline for evaluation of executive discretion, even if the given statutory context provides particular reasons to depart from that baseline in one direction or the other. OLC was therefore correct to make reference to such principles in its analysis of DAPA. The Supreme Court should do the same if it reaches the issue.
Rule-of-Law Debate
Apart from constitutional arguments (and debates over their relevance), debates over the recent nonenforcement initiatives have centered to an unusual degree on the "rule of law" and whether policies in question advance or undermine rule-of-law values. Proponents argue that the clarity, transparency, and rule-like definiteness of the policies advance the rule of law by constraining the discretion of line-level enforcement officials and ensuring accountability for overall enforcement priorities (e.g., Cox & Rodriguez 2015; Kalhan 2015) . Opponents have contended, sometimes in highly partisan terms, that the policies undermine the rule of law by subverting statutory rules of conduct and eroding norms of executive respect for statutory policy (e.g., Bernstein 2015; 50 See, e.g., Wyeth v. Levine, 555 U.S. 555, 565 (2009) ("the purpose of Congress is the ultimate touch stone in every preemption case" (internal quotation marks and citation omitted)). (Shane 2009, p. 115) .
In one "familiar understanding" with at least "a glint of truth," the concept signifies the ideal in American political and constitutional discourse that "the law-and its meaning-must be fixed and publicly known in advance of application, so that those applying the law, as much as those to whom it is applied, can be bound by it" (Fallon 1997, p. 2) . On this account, "ilf courts (or the officials of any other institution) could make law in the guise of applying it, we would have the very 'rule of men' with which the Rule of Law is supposed to contrast" (Fallon 1997) . Fellow conference participant Richard Epstein has offered a similar approximation of the rule of law's meaning: "The rule of law requires that all disputes-whether among private parties or among the state and private parties-be tried before neutral judges, under rules that are known and articulated in advance" (Epstein 2011, p. 39) . Somewhat more precisely, a recent broader study of the concept by Brian Tamanaha associates the "rule of law" ideal with three general "themes": (i) government limited by 53 Further reflecting this line of critique, one unenacted bill to deny funding for DAPA and DACA (among other things) was titled the "Immigration Rule of Law Act of " (S. 534, 114th Cong. (introduced February 26, 2015 ).
54 Tamanaha (2004, pp. 91 113) catalogs competing conceptions of the rule of law based on whether they are relatively thinner or thicker and relatively more formal or substantive. For another recent survey of competing definitions, see Eyer (2008, pp. 654 657) . Ever observes, that "[e]verything from the predictability of legal norms to the extent of liberalization of the economy and the existence of laws guaranteeing basic substantive human rights is designated by some (but not all) rule of law theorists as necessary components of the rule of law ideal" (id. at 654).
law, meaning that "officials must abide by currently valid positive law"; (ii) "formal legality," in the sense of rule-bound governance in accordance with predetermined "public, prospective laws" and "the availability of a fair hearing within the judicial process"; and (iii) the "rule of laws, not men," in the sense of limiting arbitrary discretion, so that citizens are "not subject to the unpredictable vagaries of other individuals-whether monarchs, judges, government officials, or fellow citizens" (Tamanaha 2004, pp. 114-126) .
5
Attempting any more precise definition would go well beyond the scope of this brief essay. Yet even this basic exposition exposes how commentators can hold such opposite intuitions with respect to the rule of law's implications for enforcement discretion. To the extent it holds content independent of a simple debate over authority, the current rule-of-law debate over nonenforcement policies highlights how the rule-of-law ideal might yield at least two contradictory implications with respect to choices about when and how to enforce general laws.
The first, invoked by the policies' defenders, is a principle of nonarbitrariness-a notion that the rule of law means treating like cases alike, drawing distinctions based on principled rather than irrelevant or invidious criteria. Vaguely associated with due process, this idea appears to animate arguments that ad hoc or random administrative action offends the rule of law. It also undergirds longstanding arguments that regulatory schemes such as federal criminal law that depend heavily on prosecutorial discretion violate rule-oflaw ideals, as they open the door to divergent outcomes in practice based on which prosecutor receives a particular case or, still more troublingly, on the race, class, or personal characteristics of the offender (e.g., Stuntz 2001, pp. 578-579). On this view, knowing what the law means in advance, at least from the perspective of regulated citizens, means knowing how it is likely to be applied, so that regulated parties can organize their lives without fear that official whim will lead to punishment for generally tolerated conduct.
A second countervailing principle, however, is one of legislative constraint on executive action. On this view, executive officials charged with enforcing statutory prohibitions should respect their position within the hierarchy of lawmaking authorities-the hierarchy of democratic legitimacy running down from the .56 people through their legislative representatives to executive agencies. 55 Tamanaha (2004, pp. 137 141) ultimately concludes that the first of these "clusters of meaning"
captures a "universal human good," while the second is "supremely valuable" but not necessarily a universal human good and the third "follows whenever the first or second is adopted." In such contexts, because statutory restrictions can neither be interpreted away nor fully enforced with available resources, heavily discretionary enforcement is inevitable, and the ideas of nonarbitrariness and positive constraint push in different directions. More regularized enforcement, guided by more definitive, publicly announced policies, addresses rule-of-law concerns about potential arbitrariness in application. Proponents of DACA, DAPA, and other similarly overt and definitive nonenforcement policies thus argue that, insofar as discretion is inevitable, regularizing its exercise with centrally directed, rulelike criteria is desirable in rule-of-law terms, as it ensures more equivalent treatment of materially comparable cases by line-level officials (e.g., Cox & Rodriguez 2015; Kalhan 2015) . Relatedly, proponents assert that more transparent, and thus more predictable, policies may advance the rule of law because they provide greater notice to the public of what conduct will be treated as unlawful, while at the same time allowing greater political accountability for policy choices reflected in enforcement plans (e.g., Cox & Rodriguez 2015; Kalhan 2015; Andrias 2013) . Insofar as these arguments take the form of rule-of-law claims, they depend on an anti-arbitrariness conception of the rule of law: more transparent, definitive, and rule-like enforcement policy is more consistent with the rule of law because it ensures that like cases are more often treated alike.
These arguments collide, however, with considerations rooted in the other identified rule-of-law principle, legislative constraint on executive action. If enforcement officials' proper mission is to effectuate statutory policies to the greatest degree possible, then transparent articulation of definitive enforcement criteria is not necessarily the paramount value. On the contrary, transparency may be counterproductive. A more transparent enforcement policy is one that regulated parties may more easily evade; for that very reason, enforcement policies are often exempt from disclosure under the Freedom of Information Act. 60 The IRS and other enforcement agencies normally keep their priorities secret so as to avoid alerting regulated parties to the likelihood of punishment 59 For another discussion identifying divergent conceptions of the rule of law in debates over immi gration reform and unauthorized migration, see Motomura (2012) . Reflecting the same principle, the Internal Revenue Code specifically provides that "[n]othing in [a preceding disclosure provision], or in any other provision of law, shall be construed to require the disclosure of standards used or to be used for the selection of returns for examination, or data used or to be used for determining such standards, if the Secretary determines that such disclosure will seriously impair assessment, collection, or enforcement under the internal revenue laws." 26 U.S.C. § 6103(b)(2). (Lawsky 2013, p. 871) . Critics, indeed, have faulted such agencies on rule-of-law grounds for announcing overly definitive policies at odds with apparent statutory requirements (e.g., Zelenak 2012; cf. Lawsky 2013).61 Defenders of DAPA and DACA point out that these concerns may well carry less force with respect to immigration (e.g., Cox & Rodriguez 2015) . Many undocumented immigrants have lived in the USA for extended periods and formed deep ties to their communities; DACA beneficiaries arrived in the USA as young children and have known no other home. To the extent compliance in this context means leaving the USA, such individuals are exceedingly unlikely to comply on their own, regardless of federal enforcement policy. This point is well taken, and in any event any sensible set of enforcement priorities should assign low priority to removal of such immigrants (and to my mind any sensible Congress should afford such immigrants legislative relief). Nevertheless, even in the immigration context, more regularized, rule-like enforcement practiceand in particular a practice organized around prospective assurances of nonenforcement and conferral of otherwise unavailable legal benefits, as opposed to mere prioritization of other groups for removal-may chafe against statutory policy insofar as it establishes an effective rule of law distinct from the rule of the statute. At the least, this worry appears to motivate rule-of-law objections to the policy rooted in concerns about executive resistance to legislative constraints.
In fact, even when agencies hold arguable interpretive authority to exempt particular conduct from regulation, lower courts have held that overly definitive enforcement policies may amount in practice to legislative rules requiring notice-and -comment procedures.
62 Whatever the merits of this case law, 63 the conflict is still more stark with respect to a true enforcement policy-one the agency can adopt only as a matter of enforcement practice, because it cannot plausibly interpret governing statutory provisions not to cover the conduct in question. Accordingly, if rule-of-law values generally require executive officials to act in a manner consistent with statutory policies even when they find those policies objectionable (e.g., Shane 2009), then enforcement transparency and definitiveness are potential rule-of-law vices as well as virtues. 64 Some have also advanced a related concern that encouraging an optional conception of law en forcement may erode the public respect for law on which compliance in many areas ultimately depends. This concern presents difficult empirical and philosophical questions; precisely why people follow laws, particularly when actual enforcement is unlikely, remains a matter of debate. At any Resolving this dilemma thus circles back to questions of authority. As Heckler reflects, courts have interpreted the APA to give agencies wide effective discretion over resource allocation and prioritization of effort; whether because of limitations on judicial capacity 65 or some more fundamental understanding of agency authority, courts will rarely second-guess agency choices about what to do when they cannot do everything. 66 Yet the question raised by controversial current policies is not so much whether agencies may set priorities, as whether doing so in particular forms exceeds an appropriate understanding of executive authority (and relatedly whether any such understanding is judicially enforceable). Again, should agencies presume authority to adopt and publicly announce broad, categorical, definitive exclusions from enforcement, or does such action undercut statutory compliance and enforcement to a degree that renders it more legislative than executive in character? The rule-of-law ideal provides no easy answer to this question; it supports arguments both ways. Arguments that self-constraint advances the rule of law collide with arguments that statutory policy should limit, as a default matter, what self-restraints executive officials may adopt. Reflecting on these trade-offs, two of DACA and DAPA's leading defenders aptly describe critics' view of enforcement policy as involving a "tragic choice" between competing values, neither of which can be maximized without undercutting the other (Cox & Rodriguez 2015, pp. 197-198) . These proponents claim, happily, to sidestep the tragedy by providing a firm grounding in authority for the programs. And indeed if adequate legal authority for the programs exists, legitimate rule-of-law objections might well disappear. Yet if one views the question of authority as in doubt, then the choice is indeed tragic. An enforcement regime generally cannot simultaneously maximize compliance and regularity, legislative primacy and executive transparency. Trade-offs are inevitable, and the trade-off is doubly tragic in areas like criminal law and immigration where enforcement in any one case may have devastating effects for the individual. Yet the rule-of-law argument in favor of transparent and regularized nonenforcement cannot resolve the antecedent question whether authority to act in such a manner exists. Transparency is a mode of exercising rate, because this rule of law concern would apply equally to legislative and executive reforms, it carries limited relevance to the question of executive authority on which this essay concentrates. Price (2016) . 66 See, e.g., WildEarth Guardians v. EPA, 751 F.3d 649, 656 (D.C. Cir. 2014) (deferring to agency's decision to delay requested rulemaking because of competing priorities). For general discussion of this principle, see Sunstein & Vermeule (2014) and Biber (2008) . otherwise legitimate power; it is not a basis for inferring such power in the first place.
I advocate this interpretation in
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Another means of avoiding these dilemmas, however, would of course be to obviate the need for default rules in the first place by providing more explicit statutory direction. That brings us to a second, more promising developmentthe apparent rise of explicit statutory cancelation authorities in key regulatory statutes.
RISE OF STATUTORY WAIVER
Recent Examples
In rough parallel to the rise of nonenforcement as an important category of executive action, statutory provisions expressly authorizing executive cancelation of key features of substantive statutes also appear to have grown in salience. 68 In the leading analysis to date of this development, David Barron and Tod Rakoff (2013) coin the term "big waiver" to describe it. As Barron and Rakoff observe, "its prominence as a tool of governance has never been greater." An increasing number of statutes, or at the very least several politically salient examples, have expressly provided statutory authority to administrators to wipe away key features of those very statutes.
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For example, beginning in 2017, President Obama's signature legislative achievement, the ACA, will permit the Secretary of Health and Human Services to waive central requirements of that law if a state presents an alternative proposal that (among other things) guarantees health coverage "at least as comprehensive" as under the Act. 7 0 Similarly, the George W. Bush Administration's signature domestic law, the NCLBA, allowed the Secretary 67 Merrill (2015) raises a related concern that legitimating executive policy initiatives based solely on their transparent and accountable adoption "offers limitless possibilities for rationalizing unilateral policy initiatives taken at the direction of the President with or without any sanction in law."
68 I focus here on statutory authority to remove statutory (rather than regulatory) requirements. Regulatory waivers typically constitute an exercise of the agency's delegated affirmative authority to interpret and apply the statute underlying the regulation (Rossi 1997 (Rossi , pp. 1361 (Rossi 1363 . I treat both "waivers," which eliminate legal requirements in particular cases, and legal cancelations or suspen sions, which do so on a general basis, as related examples of a parallel form of negative delegation. For discussion of terminology relating to waivers, variances, and more general legal cancellations, see Deacon (2016 In rough parallel to the debates described earlier over nonenforcement, "big waiver" provisions have sparked debates about constitutional validity and normative desirability. Yet here objections carry less force. Constitutional arguments against such negative delegations are unpersuasive, and at least 71 Pub. L. No. 107 110, § 901, 115 Stat. 1425 , 1972 (2002 (adopting now amended provision codified at 20U.S.C. § 7861 allowing waiver of most statutory requirements pursuant to specified procedures). insofar as normative objections center on the rule-of-law principles identified earlier, the balance should tip in favor of such delegations rather than against them.
Constitutional Validity
Although some have questioned its validity, statutorily conferred law-cancellation authority is constitutional. Absent such authority, to be sure, the Constitution might well support a default rule that executive officials lack law-canceling power. 78 By obligating the President to "take Care that Laws be faithfully executed," the Constitution makes clear that executive officials must execute the law as it is and not as they might wish it to be; at the least, one central historic meaning of the Take Care Clause was to deny law-cancelation power to executive officials. 79 Yet when Congress does authorize waivers or other forms of law cancelation, the authorizing statute is itself a law that the executive branch may faithfully execute by issuing the waiver. As I have argued elsewhere (Price 2014, pp. 707-710) , both longstanding legislative practice and judicial precedent confirm this understanding. So does the broader American constitutional tradition. Although many state constitutions expressly forbid executive suspensions of law, many such state constitutional provisions also contemplate legislative authorization of suspensions (Price 2014, p. 692 & n.71, 708-709 & nn.141-142) . In light of this background, the relevant provisions of the U.S. Constitution, which do not even explicitly address the issue, present no obstacle to a statutorily authorized power to cancel law. 78 See, e.g., Deacon (2016) (arguing that such authority must be granted with "relatively clear lan guage"); Price (2014) (advocating presumption against such authority); Barron & Rakoff (2013) (advocating a clear statement rule in some circumstances); cf MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 231 (1994) (refusing to imply authority to make "fundamental revision of the statute" through a permissive policy).
79 Scholars including Cox & Rodriguez (2015) , Delahunty & Yoo (2013) , Metzger (2015) , and Reinstein (2009) have accepted this interpretation. For my own views, see Price (2014) . The APA and associated background principles of administrative law might in principle have shifted this constitutional default, so that agencies now hold law cancellation power as a default matter, even when they cannot plausibly interpret statutory requirements not to apply. The Supreme Court's recent decision in UARG, however, strongly rejects this understanding. There, the Court rejected a permissive statutory interpretation as contrary to clear congressional intent and held that an exercise of enforcement discretion cannot "alter [legal] requirements and ... establish with the force of law that otherwise prohibited conduct will not violate the Act." Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427 , 2445 . Thus, although agencies may have authority to waive statutory requirements by failing to enforce them (the question addressed above in Part 2 of this essay), under UARG they appear to lack authority to alter the content of central statutory requirements more definitively.
Some arguments to the contrary (Kitchen 2013; Neely 2011) invoke the Supreme Court's cryptic holding in Clinton v. New York. 80 In that case, the Court invalidated the Line Item Veto Act, a provocatively named budget-control statute that authorized presidential discretion to "cancel" certain expenditures if the President so notified Congress within five days of the measure's enactment. 81 Despite acknowledging that the Constitution "is silent on the subject of unilateral Presidential action that either repeals or amends parts of duly enacted statutes," the Court in Clinton "constru[ed] this constitutional silence as equivalent to an express prohibition." 8 2 The Court also emphasized, however, the peculiarly legislative quality of the presidential actions at issue. In the Court's view, not only did the President's cancellation authority amount to "unilateral power to change the text of duly enacted statutes," but the Act required presidential action shortly after the law's enactment, without any intervening change in circumstances.
8 3 Furthermore, the Line Item Veto Act established a general authority to cancel spending items against which all future budget legislation would be enacted. This statute thus arguably involved a general departure from the constitutional process of bicameralism and presentment, one that might systematically weaken the bargaining power of individual Senators and Members of Congress in future budget debates. Waiver and cancelation provisions in the context of particular statutes, in contrast, will typically lack these features. They will not require immediate execution and may well form an essential part of the legislative bargain by which Congress achieves agreement on policy. Insofar as other statutory waiver provisions lack the peculiar features of the Line Item Veto Act, Clinton thus should not be understood to prohibit them. 85 Indeed, given the modern acceptance of broad affirmative delegations of regulatory power, singling out waiver authority for particular disfavor would be perverse. It is true that waiver provisions may present special concerns about congressional control over the exercise of the authority it has delegated. Overturning affirmative regulatory action (which has often proved difficult enough) requires congressional agreement only to restore the status quo of nonregulation. Overturning an executive cancelation, in contrast, requires agreement on an affirmative choice to regulate (or at least to restore preexisting 80 524 U.S. 417 (1998). statutory requirements), a task that in principle may be more difficult.
8 6 Yet for that very reason policing executive cancelations-insofar as Congress has authorized them-may be less important. Cancelations remove regulatory constraints instead of imposing them; the risk they present is thus that executive officials will bail out of a policy when Congress itself would not have chosen to do so. But if Congress itself has built this safety-valve into the statute, then exercising such authority on terms Congress has prescribed may be a proper means of executing congressional policy.
Recently, Philip Hamburger has launched a more fundamental attack on the practice of law cancelation and waiver, characterizing waivers as an inherently "extralegal" exercise of power that the Constitution repudiates and more general suspensions of law as a form of legislative authority that the federal constitution bars Congress from delegating (2014, pp. 81-82, 120-126) . Again, however, the Constitution does not expressly bar Congress from authorizing such forms of executive action. Hamburger draws a negative inference of impermissibility from such silence and from broader separation-of-powers principles. He recognizes, however, that several early state constitutions expressly allowed state legislatures to authorize executive suspensions of statutory law (77-78), and he also acknowledges that the English Declaration of Rights of 1689 (an important precursor to American constitutions) "expressly left room for the Crown to exercise the dispensing and suspending powers when they were authorized by statute" (69, 72). In any event, although some ratifying conventions proposed amending the federal constitution to specifically deny suspending powers to the President, the First Congress included no such restriction in the proposed amendments eventually adopted as the Bill of Rights (May 1998, p. 16; Price 2014, pp. 193-194 ). Hamburger's argument collides, moreover, with the longstanding acceptance of legislatively 86 Cf Christiansen & Eskridge (2014 , p. 1414 ) (observing, with respect to legislative overrides of Supreme Court decisions, that "Congressional overrides are expensive for the political system to pass and implement, for they gobble up scarce congressional resources and they may interfere with reliance interests based upon the overridden judicial decisions"); Nourse (2014, p. 216 ) (empha sizing the "transaction costs" associated with legislative overrides of faulty statutory interpretations by courts). In their empirical examination of legislative overrides of judicial decisions, Christiansen and Eskridge found that overrides restoring regulatory interpretations have been significantly more common that overrides weakening agency authority. See Christiansan & Eskridge (2014 , p. 1397 ("when Congress resets the statutory rules through an override, it tends to support a more regulatory baseline than the Court had set"). While this result might suggest that Congress will also find overriding waivers easier than overriding regulations, this inference seems doubtful, as Christiansen and Eskridge also found that overrides are more likely when the executive branch (i.e., the agency that lost in court) favor them. Id. at 1395 1396.
authorized waivers and suspensions of statutory provisions under the U.S.
Constitution. 8 7
As discussed below, nondelegation concerns may reinforce arguments for narrow construction of particular waiver authorities, and as already discussed executive policies that effectively cancel legal requirements without specific statutory authorization present different concerns. But when Congress grants executive authority to waive or cancel a statutory provision's legal effect, the Constitution should not preclude executive officials from exercising that authority. Rule-of-law objections to big waiver are equally unpersuasive, at least insofar as they seek grounding in the principles identified earlier. In fact, statutorily conferred law-cancelation authority may hold significant benefits in rule-of-law terms, as it may sidestep the tragic rule-of-law conflict described earlier: When Congress has made clear that executive officials may cancel particular statutory obligations or provide other specified forms of relief, then as a general matter questions about whether doing so comports with statutory policies will disappear. Executive officials may grant such relief on a general basis or according to transparent, definitively specified criteria without creating any conflict with 87 Although Hamburger acknowledges that at least one nineteenth century statute authorized waivers, he appears to address some other historic examples by distinguishing between executive action that cancels legal requirements for regulated parties and "statutes that subjected executive officers to rules but then allowed them to depart from these rules" (2014, pp. 80 81 & n.b, n.40 ). Hamburger also acknowledges, however, that a number of early embargo statutes effectively allowed executive officials to authorize otherwise prohibited conduct (2014, pp. 107 110) . A 1794 statute, for ex ample, imposed a thirty day embargo on U.S. shipping to foreign ports, but then allowed clearances for ships "under the immediate directions of the President of the United States." Act of March 26, 1794, 1 Stat. 400. Other early laws had the same form. See, e.g., Act of April 25, 1808, ch. 47, § 6, 2 Stat. 499, 500 (imposing embargo and providing "nor shall any clearance be furnished to any ship or vessel, bound as aforesaid, without special permission of the President of the United States"); Act of February 25, 1799, § 1, 1 Stat. 619 (allowing Treasury Secretary "to vary or dispense with [certain] regulations applicable to" required shipping reports and entries so as to conform to health related state quarantines); cf. Act of March 3, 1795, 1 Stat. 444 (providing that, notwithstanding general ban on arms exports, "in cases connected with the security of the commercial interest of the United States, and for public purposes only, the President of the United States be, and hereby is authorized to permit the exportation of arms, cannon and military stores"); Act of May 7, 1794, 1 Stat. 401 (authorizing the President, notwithstanding general embargo, "to direct clearances to be granted to any ship or vessels belonging to citizens of the United States, which are now loaded, bound from any port in the United States, for any port beyond the Cape of Good Hope").
88 For a more extensive functional defense of negative delegations rooted in normative and constitu tional justifications for delegation more generally, see Deacon (2016) .
the statute, because the statute itself contemplates such action. Values of nonarbitrariness and legislative supremacy may once again align, even if complete enforcement of default statutory proscriptions would be impossible. Indeed, insofar as placing policy responsibility higher up in the hierarchy of democratic legitimacy is itself a rule-of-law value, such statutory regimes unambiguously advance the rule of law. Such provisions enable Congress to assert greater control over the details of regulatory policy, while at the same time building in administrative flexibility to adapt the effective law to changing circumstances. Critics of more conventional delegations have long worried that they enable a form of congressional punt: Congress can enable regulation, but by leaving the hard choices to the agency, individual Senators and Representatives can hedge their bets, retaining the freedom to criticize any particular regulatory requirements the agency chooses (Aranson 1982; Schoenbrod 1993; cf. Baker & Krawiec 2004) . A model of detailed statutory requirements coupled with expansive waiver authority may well limit this problem. As Barron & Rakoff (2013) observe, by providing a detailed first draft of the law, subject to executive cancelation, Congress takes more direct responsibility for the details of policy, while nonetheless allowing executive officials to make a politically accountable choice to dispense with some or all of those details.
That said, as Barron and Rakoff also acknowledge, this new structure may give rise to a different form of punt: Congress may impose unrealistic statutory standards and then blame executive officials for failing to adhere to them. The No Child Left Behind Act, for example, required state educational agencies to meet standards by 2014 (ten years after the law's enactment) that many concluded were in fact unobtainable (Black 2015) . The law thus highlights the danger that legislators may tout the toughness of standards they have adopted, while pushing blame onto the executive branch for the policy's inevitable failure. Even acknowledging this risk, however, the greater congressional control over policy enabled by this structure seems desirable in rule-of-law terms. Tough legal standards, after all, may carry greater democratic legitimacy when imposed by Congress rather than an administrative agency-that is a central implication of rule-of-law arguments rooted in notions of institutional hierarchy. What is more, congressional policy-making may be more transparent, and less susceptible to interest-group capture, than agency policy-making. Finally, concerns about pushing blame onto executive officials in this context seem exaggerated, as in many cases the authority to free constituents from burdens of regulation could be politically beneficial.
At any rate, as compared to Congress's usual approach to imposing aspirational legal requirements while relying on implicit enforcement discretion to narrow those requirements' effective scope, an administrative scheme that makes use of explicit law-cancellation authority seems clearly preferable. An explicit cancelation authority, much like an affirmative delegation, creates clear lines of accountability: Congress is responsible for both the baseline policy and the delegation of executive authority to revise the policy; the executive branch is responsible for the cancelation. And since the statute itself authorizes the executive's action, executive officials may exercise it in a transparent and regularized fashion without raising concerns about statutory fidelity discussed earlier in connection with transparent and regularized nonenforcement. Some have argued to the contrary that waiver-based legal regimes pose special risks for rule-of-law values. Epstein (2011), for example, worries that waiver-based regimes necessitate "currying the favor of capricious government officials," thereby placing regulated parties in a position of groveling subservience instead of "healthy tension" with regulators. Hamburger (2014, pp. 126-127) similarly faults waiver-based legal structures for creating special risks of favoritism and arbitrariness. Yet these problems, again, may often be addressed through application of more transparent and definitive criteria, and doing so in this context again raises none of the countervailing rule-of-law concerns identified earlier with respect to nonenforcement. An agency might, for example, adopt specified criteria (to the extent the statute does not already do so) for granting waivers. Doing so might effectively limit executive officials' discretion to grant favors, yet insofar as clear statutory authority exists for granting waivers in the first place, arguments that exercising such authority conflicts with the statute will often appear weak. In short, executive self-restraint in this context does not come at the cost of legislative constraint if the legislature itself has affirmatively authorized the cancellation authority being exercised.
That said, there may be sound reasons not to fully regularize agency discretion in some contexts. Particularly if Congress intended a waiver provision to enable experimentation, agencies should be free to allow some experiments without necessarily allowing every other applicant to follow the same course.
90 But by the same token when an agency regularizes its discretion as a matter of policy, there will generally be less risk that doing so conflicts with underlying statutory requirements. Arguments that waiver regimes necessarily defy the rule of law thus have it backwards. Any regime of pervasive and deliberately overbroad regulation risks creating powerful incentives for regulated parties to curry favor with regulators. As compared to more informal means of relief such as nonenforcement, waivers carry the benefit of requiring definite, overt action by regulators and guaranteeing future legal security to waiver recipients. Particular risks of abuse may be addressed through thoughtful administrative designs, such as requirements of uniform waiver criteria and reasoned explanation for particular actions.
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In short, the sort of administrative structure enabled by statutory waiver provisions-a structure in which Congress enacts detailed requirements, but confers authority on the agency to cancel those requirements under specified conditions-may carry substantial rule-of-law benefits, not only in terms of regularity and predictability, but also in terms of legislative supremacy. From this perspective, at least, and particularly when compared to legal regimes predicated instead on enforcement discretion, inclusion of express waiver or cancellation authority in statutory regimes is not only constitutional, but also desirable.
Questions about Conditional Waivers
One further question of baseline authority, however, relates to the extent of executive authority to condition any express waiver or cancellation power on acceptance of alternative regulatory conditions. Should waiver provisions afford only waiver authority and no more-a sort of on/off switch that forces an all-or-nothing choice onto the executive branch? Or should they be understood to provide implicit authority for intermediate measures-authority, that is, to grant conditional waivers that effectively impose an alternative regulatory regime? This question gained salience as a result of the Secretary of Education's recent exercise of express waiver authorities in the NCLBA to impose alternative funding conditions on states that many experts viewed as fundamentally divergent from the statute's own baseline requirements (Black 2015) . Congress has now replaced the NCLBA, and its experience here may well induce greater clarity with respect to waiver criteria in comparable future provisions. Nevertheless, insofar as Congress fails to provide such express guidance, some baseline understanding of conditioning power may be necessary, just as with respect to nonenforcement.
Without attempting full development of such a theory here, I propose tentatively that the same constitutional and rule-of-law considerations addressed throughout this essay may support a relatively narrow understanding of such default authority. As Barron & Rakoff (2013) argue, presuming some conditioning power seems likely to comport with Congress's goals in providing the waiver authority in the first place. In allowing waivers, Congress presumably did 91 Biber & Ruhl (2014) assess possible designs for permitting regimes. not intend to authorize outright cancelation of statutory provisions based on mere executive disagreement with statutory requirements (Barron & Rakoff 2013, pp. 331-332) . At the least, to maintain appropriate accountability and responsibility in Congress, its laws should not readily be construed as unserious experiments that legislators desired to see canceled on the basis of political convenience or administrative whim. On the contrary, waiver provisions should generally be understood as a serious legislator most likely would have understood them-as a safety valve to release pressure when changed conditions or administrative experience reveals that baseline statutory obligations are unobtainable. In conditional spending contexts, moreover, Congress may aim to provide administrators with flexibility to provide concessions when bargaining with reluctant grant beneficiaries, so as to induce their continued participation in a program that has proved burdensome (Bagenstos 2013b, pp. 231-232) . Finally, in some contexts, as noted, Congress may aim to enable experimentation with better ways of achieving statutory goals, so as to permit more informed legislative or administrative policy-making in the future.
In light of these presumed objectives, inferring executive power to condition makes eminent sense. Waiver conditions may often permit executive officials to obtain half Congress's loaf instead of none. That is, by imposing appropriate conditions, executive officials may effectuate statutory objectives to the greatest degree possible even if obtaining full compliance is impracticable. Likewise, administrators may bargain for the most complete adherence to program requirements when demanding full adherence would lead a state or other funding recipient to pull the plug. Finally, to the extent waivers enable experimentation, waiver conditions may ensure that the experiment remains oriented toward achieving rather than undermining basic statutory goals. Conditioning, in short, may serve as the waiver analog to affirmative delegation of adaptable policy-making power (Barron & Rakoff 2013, pp. 326-327 ).
Yet by the same token there are sound reasons not to presume agency authority to impose unrelated conditions. In analogous contexts, courts have required that alternative conditions be germane to underlying regulatory objectives, so as to prevent conversion of one governmental authority into another unauthorized form of power. 92 Similarly, in this context, if waiver provisions 92 See, e.g., Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586 , 2595 (holding in the takings context that "the government may choose whether and how a permit applicant is required to mitigate the impacts of a proposed development, but it may not leverage its legitimate interest in mitigation to pursue governmental ends that lack an essential nexus and rough proportionality to those impacts"); S. Dakota v. Dole, 483 U.S. 203, 207 08 (1987) are understood to provide an adaptable policy-making authority rather than a power of wholesale policy revision, then the power to condition, like the power to waive itself, should be understood as a power to effectuate statutory objectives, not as a power to impose a fundamentally different regulatory regime as a condition of waiving the regime Congress imposed (Barron & Rakoff 2013, p. 326) . At the least, an agency's presumed authority over resource allocation and prioritization cannot provide a basis for imposing such divergent requirements through conditional waivers. The choice to waive is a choice to authorize, not simply to place a particular task in the back of the queue. And when waiver authority is deployed to impose alternate conditions, it amounts effectively to a choice to regulate-an affirmative exercise of authority that normally requires a clear underlying delegation of power. All that said, the question of how related waiver conditions must be-how germane is germane?-reduces to a difficult question of how to determine a statute's objectives, or more precisely about the level of generality at which statutory objectives should be identified. The No Child Left Behind waivers again illustrate this problem. At a high level of generality, the statute aimed to improve the nation's schools by tying federal funding to accountable measures of student and teacher performance. But the Act pursued this basic objective through specific means. Debates over the waiver conditions' validity amounted in effect to a dispute over whether the agency could properly pursue the statute's high-level objectives through conditions imposing specific requirements that critics viewed as fundamentally at odds with the statute's low-level policy choices (Black 2015) . Every statutory regime is ultimately different, and the answer will often depend on interpretation of the particular waiver provision in its particular statutory context. In the new Every Student Succeeds Act, for example, Congress has barred the Secretary of Education from disapproving key waivers based on "conditions outside the scope of the waiver request" and has further specifically barred waiver conditions prescribing certain academic standards (as the Secretary sought to do through conditional NCLB waiver).9 Nevertheless, insofar as future statutes are unclear, as the NCLBA was, some baseline understanding of conditioning power will again be necessary.
On this question, background considerations addressed earlier might well support a default rule of relatively tight adherence to specific statutory policies-policies determined at a low level of generality rather than a high level. As already noted, if the principal benefit of authorized waivers, from a rule-of-law 93 Pub. L. No. 114 95, § 8013 (2016) . Provisions in the 2010 Iran sanctions legislation that expressly allow waiver based on the President's view of the "national interest" might provide a counter ex ample of explicitly unbounded waiver authority.
perspective, is that they permit Congress to take greater ownership over the details of policy, then their principal danger is that they may enable Congress to adopt wholly aspirational policies, fully expecting that the executive branch will waive onerous statutory requirements (and take the credit or blame for doing so). In other words, if Congress can anticipate an executive waiver in the event the baseline statutory standards prove too severe, then they may play it both ways-currying favor with tough-minded constituents by writing unrealistic goals into the statute, while at the same time assuring regulated parties that the waiver provision will enable ultimate imposition of less burdensome standards. Yet such provisions, coupled with unrestricted conditioning power, might end up giving the executive agency undue policy-making authority. If baseline statutory requirements are themselves unrealistic, then the executive branch will hold great leverage in negotiating waiver conditions. A default understanding that waiver provisions grant only limited conditioning authority-an authority, for example, to impose substantially related requirements, but not different or unrelated conditions-would respond to this risk by cabining executive authority to leverage unrealistic statutory policies into alternative requirements that Congress did not clearly authorize. Again, case law from other areas offers support by analogy. Takings cases, for example, reflect a principle that government officials may not leverage regulatory requirements serving one set of purposes to obtain voluntary compliance with a different set of policy objectives.
9 4 Insofar as conditional waivers carry an analogous risk of leveraging the economic impact of regulations to advance different regulatory objectives, a similarly tight nexus between statutory objectives and imposed conditions might be required.
At the same time, the example of deferred prosecution agreements addressed in Jennifer Arlen's (2016) contribution to this conference highlights the potential hazards of unconstrained conditioning power. In such agreements, federal prosecutors postpone proceeding on criminal charges in exchange for specified commitments from the defendant. 95 Yet federal criminal law provides tremendous leverage to the government in such bargains. 96 Arlen notes the risk that 94 See, e.g., Koontz, 133 S. Ct. at 2595.
95 A statute, 18 U.S.C. § 3161(h) (2), provides authority for such agreements. For recent accounts of the practice, see, e.g., Golumbic & Lichy (2014) , Garrett (2014), and O'Sullivan (2014) .
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In a justice system where some 95% of prosecutions result in guilty pleas, liability standards and associated penalties are already set above optimal levels, so as to induce defendants to accept guilty pleas (Alschuler 2013; Barkow 2006) . Some have suggested that in negotiating corporate DPAs the government holds even greater bargaining power, given the risk of firm collapse, and attendant collateral harm to employees and stakeholders, following criminal conviction or even indictment of the corporation (e.g., Golumbich & Lichy 2014, p. 1313).
prosecutors holding such bargaining chips, and subject to little effective judicial or administrative oversight, will pursue idiosyncratic perceptions of the public good. And indeed prosecutors have obtained concessions from corporate defendants that bear little connection to underlying statutory objectives, including not only extensive reforms to the company's business and operations but also, in some cases, requirements to endow a law school professorship or maintain a specified number of jobs within a state (Garrett 2014, pp. 917-919) . These examples highlight the hazards in treating statutory standards as a warrant for open-ended executive negotiation of alternative requirements (cf. Epstein 2011). Background constitutional principles also reinforce this understanding. In the most thorough analysis of conditional waivers to date, Derek Black (2015) questions whether even explicit statutory authorization of uncabined conditioning power would be constitutional. Black proposes, for example, that authority to condition waivers on any terms the Secretary deems "appropriate" or "consistent with improvement of education" would be unconstitutional.
Whether that is so seems debatable; the Supreme Court's nondelegation cases have been highly permissive. Nevertheless, it is true that ensuring congressional authorization for any exercise of delegated administrative power is at least an important sub-constitutional norm that courts have sought to effectuate through statutory interpretation. Recent Supreme Court decisions have emphasized that "[w] e expect Congress to speak clearly if it wishes to assign to an agency decisions of vast 'economic and political significance.
' "'98 By the same token, courts should uphold authority to convert waiver authority into open-ended policy-making power only if conventional statutory interpretation supports the conclusion that Congress so intended. Similarly, some have argued-and at least one state asserted in litigation 99- that executive imposition of unforeseeable waiver conditions on states is unconstitutionally coercive. As a constitutional claim, this argument is again de- (Black 2015) . Yet the controlling opinion in the Health Care Cases need not be read so expansively. That opinion might instead establish only that spending conditions are unconstitutionally coercive when "Congress takes an entrenched federal program that provides large sums to the states and tells states they can continue to participate in that program only if they also agree to participate in a separate and independent program" (Bagenstos 2013a ). The latter requirement will normally be absent when waiver conditions are at issue. Waiver conditions, by definition, are not separate and independent from the program being waived. Instead, they amount to a reformulation of the program itself-one that is presumably beneficial, or the state would not accept it (Bagenstos 2013a) . In any event, insofar as the state accepted funds with at most the expectation, not the entitlement, of receiving a waiver, the state cannot readily complain that it would not have accepted funds had it known the terms on which the executive branch would grant waivers. That said, even if the Court's coercion holding in the Health Care Cases has little bearing on waiver conditions, the distinct requirement of unambiguous notice for funding conditions reinforces arguments for presuming limited rather than extensive conditioning power, absent statutory specification to the contrary. As the Supreme Court has held, "legislation enacted pursuant to the spending power is much in the nature of a contract: in return for federal funds, the States agree to comply with federally imposed conditions. The legitimacy of Congress' power to legislate under the spending power thus rests on whether the State voluntarily and knowingly accepts the terms of the 'contract."'101 Hence, "if Congress desires to condition the States' receipt of federal funds, it 'must do so unambiguously ... , enabl[ing] the States to exercise their choice knowingly, cognizant of the consequences of their participation. ' " ' 0 2 In the spending context at least, a default norm that Congress must make its intent plain if it intends to grant open-ended conditioning power would give subconstitutional force to this background constitutional norm by ensuring that states have clear notice of executive authorities before signing up for the program.
In sum, absent statutory direction to the contrary, executive officials should presume authority to impose conditions on waivers, but the conditions they select should aim to achieve basic objectives of the statute to the greatest degree possible. Executive officials should not presume open-ended authority to impose whatever conditions they believe best, but should instead treat waiver authorities as mechanisms for maximizing attainment of statutory objectives where full attainment is impossible. Assessing how best to do so will often be a matter or judgment and degree, and courts may well have a limited role in policing such decisions. But as a matter of executive mind-set if not judicial enforcement, executive conditioning power should be limited to avoid unaccountable lawmaking by Congress and enforce sub -constitutional requirements of statutory authorization and clear notice for potential exercises of executive authority.
CONCLUSION
Negative executive choices-nonenforcement policies and statutory "big waivers"-seem likely to remain an important feature of federal administration given our divided politics and gridlocked legislature. These practices, however, raise questions about the propriety of executive action that governing statutes often fail to answer expressly. A search for baseline principles-default rules to structure any statutory inquiry-is thus vital in this area.
Building on previous work, this symposium essay has aimed to contribute to ongoing debates about these baseline principles. In evaluating the propriety of nonenforcement policies, some reference to background constitutional principles is inevitable and appropriate. In contrast, rule-of-law debates over appropriate default principles appear indeterminate. Rule-of-law principles point in both directions and the concept of the rule of law itself is notoriously indistinct. With respect to statutorily authorized executive cancelations of statutory requirements-what two leading scholars have termed "big waiver"-constitutional objections miss the mark, and the rule-of-law conflict that characterizes debates over nonenforcement disappears. Administrative structures organized around express statutory waiver authorities thus appear normatively preferable to structures organized instead around extensive enforcement discretion. Such statutory provisions may nevertheless raise difficult questions about whether administrators may condition waivers on alternative requirements. Although Congress, chastened by its experience with NCLB waivers, may well provide more explicit guidance on this question in the future-as indeed it has done in the new Every Student Succeeds Act-a general baseline rule of limited conditioning power may best accord with background separation-of-powers principles and the rule-of-law considerations that make such waivers an appealing model of administrative design in the first place.
